MEETING MINUTES
LANCASTER COUNTY PROCUREMENT APPEALS BOARD
WEDNESDAY, AUGUST 16, 2023 AT 2:00 P.M
COUNTY-CITY BUILDING, ROOM 112

Advance public notice of the Procurement Appeal Board meeting was posted on the County-City Building
bulletin board and the Lancaster County, Nebraska web site on August 11, 2023 and published in the Lincoln
Journal Start printed and online edition on August 14, 2023.

Board Members present: Ken Fougeron, Don Killeen, and Heather Seeba

Others present: Peter Kroll, Lincoln-Lancaster County Purchasing Agent; Candace Berens and John Ward,
Deputy County Attorneys; Larry Legg, Assistant County Engineer; Jordan Wipf, County Engineering; and
Meggan Reppert-Funke, County Clerk’s Office

The meeting was called to order at 2:08 p.m. and the location of the Nebraska Open Meetings Act was
announced.

1) ACTION ITEM - Appeal from Dynamic Dirtworks & Demolition LLC regarding Bid 23-145 — Project 23-21
(Phase 2) Culvert Maintenance.

Candace Berens, Deputy County Attorney, was administered the oath and stated the meeting was to review
an appeal filed by Dynamic Dirtworks & Demolition (Dynamic Dirtworks) on Project 23-21 / Phase 2 Culvert
Maintenance / Bid 23-145. She provided a statement on the procedures of the hearing. Berens entered into
the record the following exhibits for the Board to review: The recommendation email from the County
Engineering Office to award the project to Tim Sisco Construction (Exhibit 1), a copy of the Protest letter
from Dynamic Dirtworks & Demolition LLC dated June 26, 2023 (Exhibit 2), a copy of the Purchasing
agent’s response dated July 28, 2023 (Exhibit 3), a copy of the protest letter filed with the Lancaster County
Clerk (Exhibit 4), State Statute 23-3110 Competitive bidding; considerations (Exhibit 5), Bid Protests;
Definitions and Appeals (Exhibit 6), Lancaster County 23-145 Culvert Maintenance 2023 (Phase Il) Project
23-21 (Exhibit 7), Contractor Work Resume from Dynamic Dirtworks & Demolition LLC for project 23145
(Exhibit 8), a copy of the email that was sent out to non-awarded suppliers (Exhibit 9), copies of the bids
from Tim Sisco Construction, the winning bid for project 23-145 and Dynamic Dirtworks & Demolition LLC
(Exhibit 10), and specifications from Lancaster County Engineering Department Culvert Maintenance 2023
(Phase Il) 23-21 (Exhibit 11). She asked the protester if he had any objections to the exhibits given to the
Board, and he stated no.

Kevin Mack, President/Project Manager of Dynamic Dirtworks, was administered the oath, and stated last year
the County Engineer stated the reason the business was not awarded bigger projects was due to the lack of
experience. Dynamic Dirtworks, however, has completed smaller scale projects successfully, he said. He
added he believes the County Engineer has a grievance against him from a past employer. Mack provided
comments on the company’s employment history and project experience with Van Kirk Bros Contracting and
presented a statement and pictures of work they have completed (Exhibit 12). Mack stated that in awarded
project documents given to the Board before the meeting (Exhibit 13), that Van Dorn Valley Construction filed
for their LLC on February 2, 2023 and were awarded bid event number 23-083. Van Dorn Valley Construction
has not even been in business for two months and received the awarding bid, making the excuse of lack of
experience not valid. He stated that his company has bid similar projects and has been awarded and described
the types of projects and work involved. Mack stated that his company has been a Nebraska Department of
Transportation (NDOT) approved subcontractor for over a year. Mack stated he had not looked at the emailed
exhibit (Exhibit 1) and asked to have time to review it.

Berens reminded the Board that before them today was the appeal on Project 23-21 / Phase 2 Culvert
Maintenance / Bid 23-145. Berens referenced Bid Protests; Definitions; Appeals (Exhibit 6) page 2, second
paragraph for the scope of review for the Board. The awarding bid was to Tim Sisco Construction. She stated
the Board needed to determine if the bid was done according to the law and in the best interests of the County.



She added price is a factor but not the only factor. Berens referenced the second page of Specifications from
Lancaster County Engineering Department Culvert Maintenance 2023 (Phase Il) 23-21 (Exhibit 12) where it
referenced qualifications. Berens stated Dynamic Dirtworks provided their work resume (Exhibit 8), and the
resume is what the County Engineer had to consider when making a recommendation to award a contractor for
the project. She added she was not sure if the jobs were in the resume and stated Mack could clarify if the
projects stated earlier were used later. Information that was not on the resume was not relevant.

Killeen asked for an extra copy of the appeal that was submitted. Berens provided the Board with extra copies
(Exhibit 2). Killeen also inquired about the photos Mack had referenced (Exhibit 12). Mack provided a copy of
the photos to the Board.

Larry Legg, Assistant County Engineer, was administered the oath and informed the Board about the process
and the scope of work that is needed to complete a culvert project.

Berens provided Legg with a copy of Exhibit 11. Legg stated there were fourteen locations for this project, but
one location has two pipes at the same location. He added that this project is under traffic, and the road is
closed during the project.

Berens inquired if Legg was familiar with the documents that were provided by Dynamic Dirtworks. Legg stated
yes.

Berens asked if County Engineering considered price. Legg said price is considered but is not the only factor.
Engineering has a process to show if the awardee is right for the project. He added one of the qualifications is
being listed as a primary contractor for NDOT. Dynamic Dirtworks was not on the list. Legg stated another
qualification is if the business has done work for the County in the last three years of a similar character of
work. The third qualification is if the business could show that it has done work for someone else of similar
character, which in this case was pipe culvert replacement under traffic. When reviewing bids, the County
Engineering Office takes the lowest bidder, looks over the resume and determines if it has done work for the
County before contacting the references listed. After reviewing Dynamic Dirtworks’s resume, it was determined
the projects were not the same. Berens provided a copy of Dynamic Dirtworks’s resume (Exhibit 8) to Legg.
After reviewing the resume, Legg stated the culvert pipes job was not listed on the resume, and the
Engineering Office did not consider it.

Killeen asked if the project that was referenced is the project that the Board had pictures of. Legg stated yes.

Berens asked if the project for the County that was not listed was a project that Dynamic Dirtworks did as a
sub-contractor. Legg stated yes, they were an assigned sub-contractor to do removal and backfill. Berens
asked if Legg knew about the work on that project and if that project was considered even though it was not
listed on the resume. Legg stated yes, the Engineering Office had knowledge but did not consider the work
because it was not the same character of work.

Berens asked what type of roads are along this project and what would be required for the job. Legg stated the
roads are county gravel roads and stated the requirement needed to complete the job. Berens asked, with the
knowledge and resume from Dynamic Dirtworks, does he feel there is enough work history to award the bid to
Dynamic Dirtworks. Legg stated no, that is why they did not receive the recommendation. He added the
projects provided were not of the same character of work, and they were not listed as the primary or sub-
contractor to do the work on the project that could be considered of a similar character.

Berens asked about the argument that employees from Dynamic Dirtworks or employees that have worked for
other companies that have completed similar work should be considered. Legg stated he would expect all
contractors to have experienced personnel, but it takes more than experienced personnel to successfully
prosecute a project.

Berens discussed a few points in Dynamic Dirtworks’s appeal letter (Exhibits 2), including that the County did
not ask for additional references. She asked if there is a duty to follow up on additional references in the rules
and regulations. Legg stated that was not the normal practice. It is the responsibility of the contractor to provide



relevant references and Engineering staff contacts those references and ask questions of the character of work
and if the job was completed on time.

Berens stated there had been an argument that contractors should be awarded jobs so they can build work
experience. Legg answered that the County should not be the training ground for contractors.

Berens stated it had been said that personalities were considered when making the bid decision. She asked if
that was a factor rather than work history and job experience. Legg stated the recommendation was based on
the work history that was provided.

Killeen asked if the Van Dorn Valley project referenced in pictures provided was a County project. Legg asked
for clarification about the Van Dorn Valley project. Legg stated he could not speak to that but could state the
Engineering Office called the reference and the character of work was similar. He was informed they had done
a good job.

Fougeron asked for more information on the Van Dorn Valley project. Legg stated the project was a pipe
replacement, but it was not part of this bid. Fougeron inquired if Van Dorn Valley is listed on the NDOT-
approved list. Legg stated he did not check because he was not aware it would be part of this bid appeal
process.

Seeba asked if checking the approved NDOT list is part of the recommendation process. Legg stated that is
only one of the qualifications that is required to qualify a contractor as a responsible bidder. Berens reminded
the Board that the bid before them today was awarded to Tim Sisco and not Van Dorn Valley. Legg agreed that
the project was awarded to Tim Sisco and not to Van Dorn Valley and that is why he was having trouble
answering some of the questions.

Killeen asked for a review of the three items the Engineer’s Office uses to make a recommendation. Legg
stated they are to be an NDOT-approved contractor, to have done work of a similar character for Lancaster
County in the past three years, and to have a work resume that includes similar work. Not all three are required
to be a qualified contractor.

Fougeron asked if Legg had looked to see if Dynamic Dirtworks was on the NDOT-approved list. Legg stated
they were not listed as prime contractors. He had not looked to see if they were listed as sub-contractors and
that is not what is required. Dynamic Dirtworks has done sub-contractor work but not for replacing pipes under
County roads. Fougeron stated the requirement to be on the NDOT-approved list does not state whether it has
to be on the prime or sub-contractor list. Legg stated that the only list he found was for primary contractors.

Killeen asked Mack if his company was on the NDOT-approved list as a prime, general or sub-contractor.
Mack stated the company was listed as a sub-contractor. Mack stated that Van Dorn Valley is not approved
with NDOT and said culvert pipes are easier compared to box culverts. NDOT has inspectors on site to ensure
job quality. Berens repeated that Van Dorn Valley is not part of the bid appeal.

Seeba asked Mack if he could complete the work in the time frame allotted. Mack answered he has two work
crews and could complete this type of work in the time frame.

Berens asked Legg if the Engineering Office was looking for a general contractor for the project. Legg
answered he looked at the general contractor list and did not see Dynamic Dirtworks listed even though they
were approved as a sub-contractor.

Berens asked if Legg was confident that Dynamic Dirtworks could do the work in the allotted time frame. Legg
answered he was unsure but that that is a factor considered when reviewing resumes.

Fougeron asked about the timeline for projects in general and what provisions are in contracts regarding
weather delays. Legg stated there are two ways to determine the length of a project- either working days or
calendar days. Berens provide the job specifications and after reviewing the documents, Legg stated it was a
working day project. Fougeron asked if there were penalties for exceeding the number of working days. Legg



stated there is a disincentive clause depending on the project and that a contractor is paid more if they finish
early. There was no incentive clause included in this contract.

Seeba asked Mack if his company is included on the NDOT-approved list. Mack stated he could get that
information but that his business is an approved sub-contractor. Seeba asked if Mack’s business is an
approved primary contractor and Mack answered no. Berens clarified the project required a general contractor
and not a sub-contractor.

Jordan Wipf, County Engineering Civil Engineer, was administered the oath. Seeba asked if the County
Engineer’s Office referenced the primary list since this was a primary bid project. Wipf stated the Engineer’s
Office refers to staff who work closely with contractors and they provide that information. Wipf stated the
Engineer’s Office received the bid application from Dynamic Dirtworks, reviewed the work history and checked
the references. The only project that included the installation of culverts was in 2021 and Dynamic Dirtworks
was listed as a sub-contractor. Wipf added the other items listed on the resume were not of the same character
of work.

Fougeron asked who is penalized when there are primary and sub-contractors and the project is not completed
on time. Wipf stated the primary contractor. Fougeron asked if a sub-contractor is penalized for working on an
unsatisfactory project. Wipf stated if it was a County project, the Engineer’s Office would refer back to the
inspection diaries and evaluate the sub-contractors.

Mack stated that Dynamic Dirtworks was listed as a sub-contractor for the project and that he has an email that
the business was an approved NDOT sub-contractor.

Fougeron asked if Board members could take a few minutes to discuss the appeal.

John Ward, Deputy County Attorney, recommended the Board have discussion in open session.

Fougeron stated the Board had a decision and discussed with Ward how to proceed.

Berens stated the Board should make their recommendation and then the Board of Commissioners would
make the final decision. Fougeron asked if they could also make a recommendation to the Board of
Commissioners in addition to their decision. Berens answered yes.

MOTION: Fougeron moved and Killeen seconded to deny the appeal and recommend to the County Board the
award decision be upheld. Fougeron added that clarification needs to be made in the Engineering Office
specifications on how to define “similar work” and to clarify the required qualifications of bidders.

ROLL CALL: Fougeron, Killeen and Seeba voted yes. Motion carried 3-0.

2) AD RNMENT

MOTION: Killeen moved and Fougeron seconded to adjourn at 3:37 p.m. Seeba, Killeen and Fougeron voted

yes. Motion carried 3-0.

Submitted by:
Meggan Reppert-Funke, Lancaster County Clerk’s Office



















































23-145 (Culvert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part | - Total Lump Sum of Bid

(Response required)
Quantity: _ 1 UOM: Lump Sum Lump Sum: ] $ ] Total: |$

ltem Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Attach separate sheet)

Suppilier Notes:

ltem Attachments

Part |_B-310.xlsx
ltemized Spreadsheet

23-145 (Culvert Maintenance 2023 (Phase II), Project 23-21 (Co. Engineer)) - Part Il - Total Lump Sum of Bid
(Response required)

Quantity: 1 UOM: Lump Sum Lump Sum: | $ l Total: | $

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total

Additional notes

amount of speadsheet in Response above. Attach completed | (Attach separate sheet)

spreadsheet on the 'Response Attachments' of your response.

'Supplier Notes:

Item Attachments

Part Il_N-052.xIsx
Itemized Spreadsheet

3 | 23-145 (Culvert Maintenance 2023 (Phase ll), Project 23-21 (Co. Engineer)) - Part Il - Total Lump Sum of Bid

(Response required)

Quantity: _ 1 UOM: Lump Sum Lump Sum; l $ ' Total: I $

ltem Notes: Fill out the itemized Excel spreadsheet attached below, Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Aftach separate sheet)

.| Supplier Notes:

ltem Attachments

Part Ill_Q216.xlsx
ltemized Spreadsheet

Page 6 of 11 pages Deadline: 6/7/2023 02:00 PM (CT) 23-145




4 | 23-145 (Culvert Maintenance 2023 (Phase II), Project 23-21 (Co. Engineer)) - Part IV - Total Lump Sum of Bid

(Response required)

Quantity: 1 UOM: Lump Sum Lump Sum: I $ I Total: {$

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Attach separate sheel)

Supplier Notes:

ltem Attachments

| Part IV_S-077 xIsx
ltemized Spreadsheet

5 | 23-145 (Culvert Maintenance 2023 (Phase II), Project 23-21 (Co. Engineer)) - Part V - Total Lump Sum of Bid

(Response required)
Quantity: 1 UOM: Lump Sum Lump Sum: r$ l Total: I $

| Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Attach separate sheet) -

Supplier Notes:

| Item Attachments

Part VV_T-051.xisx
ltemized Spreadsheet

6 | 23-145 (Culvert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part VI - Total Lump Sum of Bid

(Response required)

” Quantity: 1 UOM: Lump Sum Lump Sum:|$ ] Total: [33

ltem Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Attach separate sheet)

Supplier Notes:

ltem Attachments

| Part VI_V-019.xIsx
ltemized Spreadsheet

Page 7 of 11 pages Deadline: 6/7/2023 02:00 PM (CT) 23-145




7 | 23-145 (Culvert Maintenance 2023 (Phase II), Project 23-21 (Co. Engineer)) - Part VII - Total Lump Sum of Bid
(Response required)
Quantity: _ 1 UOM: Lump Sum Lump Sum: l $ l Total: I $

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Aftach separate sheet)

Supplier Notes:

Item Attachments

Part VII_V-035.xlsx
ltemized Spreadsheet

8 | 23-145 (Culvert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part VIII - Total Lump Sum of Bid

(Response required)

Quantity: 1 UOM: Lump Sum Lump Sum:|$ I Total:]$

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

: Additional notes
(Attach separate sheet)

Supplier Notes:

Item Attachments

Part VIIl_V-134_V-244 xlsx
ltemized Spreadsheet

9 | 23-145 (Culvert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part IX - Total Lump Sum of Bid

(Response required)

Quantity: 1 UOM: Lump Sum Lump Sum: l $ | Total: l $

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

[ Additional notes
(Attach separate sheet)

Supplier Notes:

Item Attachments

Part IX_W-272.xIsx
itemized Spreadsheet

Page 8 of 11 pages Deadline: 6/7/2023 02:00 PM (CT) 23-145




23-145 (Culvert Maintenance 2023 (Phase i), Project 23-21 (Co. Engineer)) - Part X - Total Lump Sum of Bid

| (Response required)

Quantity: 1 UOM: Lump Sum Lump Sum: | $ l Total: l$ I

| Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
' amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments’ of your response.

Additional notes
(Attach separate sheel) . .

| Supplier Notes:

Item Attachments

| Part X_X-045.xlsx
ltemized Spreadsheet

123145 (Culvert Maintenance 2023 (Phase 1), Project 23-21 (Co. Engineer)) - Part X - Total Lump Sum of Bid

(Response required)

| Quantity: 1 UOM: Lump Sum Lump Sum:l$ l Total:l$

| Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Attach separate sheet)

Supplier Notes:

1 | Item Attachments

| Part XI_X-180.xlsx
ltemized Spreadsheet

23-145 (CuIVert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part XII - Total Lump Sum of Bid

(Response required)

Quantity: 1 UOM: Lump Sum Lump Sum: l $ l Total: l $

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

Additional notes
(Attach separate sheet) -

Supplier Notes:

ltem Attachments

Part X1l_X-272.xIsx
ltemized Spreadsheet

Page 9 of 11 pages Deadline: 6/7/2023 02:00 PM (CT) 23-145




1 | 23-145 (Culvert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part XIll - Total Lump Sum of Bid
3 (Response required)

Quantity: _ 1 UOM: Lump Sum Lump Sum: I $ | Total: l $

{tem Notes: Fill out the itemized Excel spreadsheet attached below. Insert total

Additional notes

amount of speadsheet in Response above. Attach completed (Attach separate sheet)

spreadsheet on the 'Response Attachments' of your response.
Supplier Notes:

Item Attachments

Part XIII_X-274 xIsx
ltemized Spreadsheet

1 | 23-145 (Culvert Maintenance 2023 (Phase Il), Project 23-21 (Co. Engineer)) - Part XIV - Total Lump Sum of Bid
4 (Response required)
Quantity: __ 1 UOM: Lump Sum Lump Sum: |$ l Total: l $

Item Notes: Fill out the itemized Excel spreadsheet attached below. Insert total
amount of speadsheet in Response above. Attach completed
spreadsheet on the 'Response Attachments' of your response.

. Additional notes
: {Attach separate sheet)

Supplier Notes:

Item Attachments

Part XIV_Y-187_Y-322 xIsx
Itemized Spreadsheet

Page 10 of 11 pages Deadline: 6/7/2023 02:00 PM (CT) . 23-145



Supplier Information

Company Name:

Contact Name:

Address:

Phone:

Fax:

Email:

Supplier Notes

By submitting your response, you certify that you are authorized to represent and bind your company.

Print Name Signature

Page 11 of 11 pages Deadline: 6/7/2023 02:00 PM (CT) 23-145



EXHIBIT

CONTRACTOR WORK RESUME FORM : 8
FOR
LANCASTER COUNTY, NEBRASKA

PROJECT NO.23 - 21

The following is a list of projects recently completed by Dynamic Dirtworks & Demolition, LLC which are thought to
(Firm Name)
be similar in nature to the work required in the aforementioned project:
1. JJK Construction W50 Bridge
Owner Project Name and/or Number
$70,000.00 April 2023
Street Address Contract Amount Completion Date
City State Zip
Jeremy Kyncl ( )
Name Owner's Representative Phone

Brief Description of Work:

Roadway grading for new bridge, install rip rap, place 2 drop pipes for drainage.

2 Pavers, Inc. County Road C Paving
Owner Project Name and/or Number
$750,000.00
Street Address Contract Amount Completion Date
City State Zip
Mike Tidball ( )
Name Owner's Representative Phone

Brief Description of Work:

62,000 cubic yards of roadway embankment for 2 1/2 miles, shouldering. Place 790" of 24" driveway culvert pipe.

Dynamic also performed 2 core outs of the road due to severe pumping. This work is similar in nature to this project.

No pipes were placed in these areas, but 200-300 feet of the entire road was taken out and replaced with new dirt fill,

compacted, and tested by Mainelli Wagner's on site inspector.



' CONTRACTOR RESUME WORK FORM

Page 2
3. Lancaster County N. 14th Culverts
Owner Project Name and/or Number
Street Address Contract Amount Completion Date
City State Zip
Doug Sindelar (PM) ( )
Name Owner's Representative Phone

Brief Description of Work:

Install 4 sets of culvert pipes under North 14th Street & associated grading. This project was contracted through Petersen

Earthmoving, sub contracted to Dynamic Dirtworks. 2 sets of pipe were 60" RCP, the other 2 were CMP. This project was

completed successfully, however 5 days were charged for LD's. These LD's could have been passed to the sub

paving company due to not being able to mobilize to the site. The Lancaster County PM chose not to do so. LD's were
charged due to COVID & lack of work force for building the CMP pipe.

4,
Owner Project Name and/or Number
Green Solutions $50,000.00
Street Address Contract Amount Completion Date
City State Zip
Jason Buerman ( )
Name Owner's Representative Phone

Brief Description of Work:

Install 24" culvert pipe under heavily used trail for utv's, bikes and pedestrians. The pipe was backfilled and

compacted, then paved over.
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